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In the United States Court of Appeals 
for the District of Columbia 

| 

January Term, 1935 

— 

| 

No. 6295 I 

| 

Elizabeth F. Campbell, Administratrix ot the 
estate of Ida M. Hopkins, Deceased, appellant 

v. ' 

i 

The District of Columbia, a Municipal Corpo- 

ration, appellee I 

No. 6296 j 

I 

Edith Hopkins, non Compos Mentis, by Elizabeth 
F. Campbell, Her Aunt and Next Friend, 

appellant 

v - | 

The District of Columbia, a Municipal Cc(rpo- 

ration, appellee j 

I 

I 

- I 

BRIEF FOR APPELLEE 
— 

I 

ADDITIONAL STATEMENT OF FACTS 

I 

— 

In order that the Court may follow the points 
raised in the briefs of counsel, it is felt that an ad¬ 
ditional statement of facts may be helpful. | 




This accident happened approximately two city 
squares from the District Line in Takoma Park. 
The Court mav consider Chestnut Street as run- 
ning north and south and the railroad tracks east 
and west. The street, however, did not run at a 
direct right angle from the railroad tracks, but sub¬ 
stantially so. The locomotive was proceeding 
from Maryland towards the Union Station, that 
is, from the west towards the east, and approached 
from the right of the direction in which the car in 
question was proceeding. It was a double track. 
The automobile was proceeding in a general south¬ 
erly direction, and the two collided at a point where 
the track crosses the street. The automobile was 
required to pass over one railroad track before 
reaching the locomotive proceeding along the other. 
On either side of the tracks there was a lamppost 
equipped with the latest and most modern lighting 
device. The lamppost was furnished by the Dis¬ 
trict of Columbia, but the railroad company paid 
for the current used. 

The railroad company exclusively installed and 
maintained the following safety devices: 

1. Electric automatic warning devices, approxi¬ 
mately six and one-half feet from the ground. 
This was a double automatic light signalling red. 

2. Above the warning lights there was a large 
sign in the form of a cross-bar with the words 
“Railroad Crossing.” 


3. Above this 44 Railroad Crossing” sign wa£ the 
city lamppost in question which illuminated the 
same. 

4. An automatic electric gong. 

It is conceded that the automatic electricj red 
warning lights were flashing; that the automatic 
electric bell was ringing; that the 44 Railroad Cross¬ 
ing” sign was in place; that lights on the limp- 
post were lit; that the whistle of the train jblew 
for the crossing; that the headlight of the jrain 
was in perfect working condition. 

The District of Columbia, shortly after a pedes¬ 
trian, in the year 1926, had walked upon the tracks 
in the daytime and was killed, erected a painted 
sign, approximately three feet high, which said, in 
substance, 44 Warning—Railroad Crossing.” [This 
sign was located right at the sidewalk and j was 
intended primarily for pedestrian traffic. The tes¬ 
timony tended to show that this sign had been down 
for several months at the time of the accident. 
There was no testimony, directly or indirectly, 
tending to show that the absence of this sign was 
the cause of the accident. 

As two of the occupants of the car were killed 
and the third rendered incompetent, none of them 
testified at the trial. All of the eve-witnesses to 
the unfortunate accident testified on behalf ofj the 
District of Columbia. One of these witnesses, 
Mark H. Barnum, was driving his automobile in 
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the same direction as the one involved in the acci¬ 
dent. He saw the lights, heard the bells and 
stopped his ear. While his car was stopped and just 
as the train was proceeding over the crossing the 
car in question passed his and ran into the locomo¬ 
tive. Counsel will discuss the testimonv in extenso 

* 

under Point VI in this brief. 


Appellants’ counsel now states that the case was 
tried on the theory of the negligence of the Balti¬ 
more and Ohio Railroad Company and the District 
of Columbia. Separate suits were hied against 
each defendant. Separate acts of negligence were 
alleged against each, and a reading of the testi¬ 
mony on the points raised will disclose that the 


case was tried on the negligence of the District of 


Columbia. 


ALLEGED ISSUES INVOLVED 


At page nine of the appellants’ brief there is 
set forth two points which they contend are the 
issues involved in this case. 


1. That the pleadings, testimony, and argument 
raise an issue of the Municipality’s liability in the 
event of the concurring negligence of the railroad 


company. 

Appellee’s counsel disagree with this. It is sub¬ 
mitted, from a reading of the declaration and the 
testimony presented, that the question was not the 
negligence of the railroad company but the negli¬ 
gence of the District of Columbia. 
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2. Abundant testimony and documents were of¬ 
fered tending to show notice of an alleged dan¬ 
gerous condition of the crossing insofar as the de¬ 
fendant w’as concerned. Such documents or testi¬ 
mony excluded bv the Court w’cre only those of 

ft/ V 

I 

such a nature as were on their face inadmissible, 
or, secondly, evidence which amounted to a mere 
repetition of that already received. 

ARGUMENT 

I 

I 

I 

Appellants did not allege or prove concurring negligence 

i 

The charge of negligence in the declaration \yas 
leveled exclusively against the District of Colom¬ 
bia. It was not alleged that the city permitted 
the railroad company to engage in negligent abts 
for which it would be responsible. Those acts of 
negligence were alleged in the appellants’ cgse 
against the railroad company. Had the appellants 
desired to pitch their case on the acts of joint 
negligence of both defendants, one suit joining 

i 

both parties as defendants would have been filOd. 
This was not done; in fact, just the opposite Oc¬ 
curred and separate declarations w r ere filed against 
the District and the Baltimore and Ohio Railroad 
Company. Not only did the declaration fail to 
charge negligent acts of the railroad company pr 
concurring negligence, but the charge of the Court 
did not deal with this question. 
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The ease was not tried on the theory of the con¬ 
curring negligence of the railroad company and 

the citv. 

%■ 

Any belief, although a mistaken one, of appel¬ 
lants' counsel that the case was tried on the 
“theorv” of concurring negligence cannot be bind- 
ing. Statements made bv counsel are not evi- 
deuce. In a long and important case, counsel for 
one side or the other mav make a statement, which 


counsel on the other side may be within his right 
in objecting and having it stricken from the record, 
but frequently counsel do not bother or concern 
themselves with points which they do not be¬ 
lieve are in issue. Neither the wish, theorv, nor 


statement! of counsel can read into this case joint 
and concurrent negligence, when the pleadings, 
testimony, and charge of the trial court does not 
substantiate such a proposition. The statement of 
the court in its memorandum overruling the mo¬ 
tion for a new trial, set forth on page 11 of the 
appellants' brief, discloses that the court did not 
trv the case on the theorv of concurrent negligence. 
The quotation from 64 C. J. 759 (Appellants’ 
Brief, page 12) is not applicable because “both 
parties” had entirely different theories about the 
case. The quotations in appellants' brief, pages 
12 and 13, do not show anv understanding between 
counsel on the opposing sides or the court that the 
case was one involving the question of concurrent 
negligence. 


Appellants’ counsel places much stress upojn the 
offer of the suits pending against the Baltimore and 
Ohio Railroad Company. The evidence wah re¬ 
jected and on this rejected evidence, caused bv his 
objection to the same, he now contends that the 
issue of concurring negligence was brought inti) the 
case. Why shouldn’t it be equally argued that the 
effect of the offer, if received, would inject an\i one 

i 

of a number of theories. It is submitted that cbun- 
sel is driven to extremes in having to contend that 
testimony rejected at his instance created an ijssue 


which no one except themselves recognized, land 
this, incidentally, was not definitely apparent to 
them until it appeared that the jury was against 
them. I 

The quotations on page .16 of appellants’ brief 
are arguments in favor of the appellee. For in¬ 
stance, appellee’s counsel said: “Was it because of 
the sole negligence of the District of Columbia that 
it (the accident) happened?” This cannot teru| to 
indicate any question of concurring negligence. 
Appellants’ counsel, in his argument, attempts to 
state what the plea of the District of Columbia con¬ 
tained. ] 

The following clearly shows that counsel for tjhe 
appellants did not try the case on the concurring 
negligence theory. I 

First, the declaration does not, directly or indi¬ 
rectly, make any charge of concurring negligence. 
It placed the duty of maintaining the street in a sai'e 

i 

condition squarely upon the District of Columbia. 
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The plea of the defendant states, in part, ‘‘This 
defendant denies that it carelessly or negligently 
did fail or neglect in the construction, mainte¬ 
nance, or in the exercise of control and jurisdiction 
over the said highway, and that the said highway 
was not reasonably safe or convenient for the 
travel of 1 pedestrians and persons operating or oc¬ 
cupying vehicles about to cross and crossing the 
said railroad tracks.’' Appellants’ counsel, in his 
opening 'statement to the jury, stated (R. 59) : 
“The basis of the suit against the District of Co¬ 
lumbia Government is that it is its duty to keep its 
public highways where people travel in reasonably 
safe condition for such travel, and the fact that the 
Baltimore and Ohio Railroad Company also has a 
similar duty, does not, in point of law, relieve the 

District of Columbia from its dutv.” 

%/ 

The Court, in its charge to the jury (Record, p. 
272), stated: 

The District of Columbia, as a municipal 
corporation, has control over the public 
streets and highways in the District of Co¬ 
lumbia. It had control of Chestnut Street, 
NW., at the point where this accident oc¬ 
curred, for a long time before the accident. 
Having the control of the public streets and 
highways, it became and was the dutv of the 
District to maintain such streets and high¬ 
ways in a reasonably safe condition for 
travel by those using them in a proper man¬ 
ner and it was charged with this duty with 
respect to Chestnut Street, NW. 
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The cases cited in appellants’ brief (pp. 1^-23) 
are not in point because those cases deal with ja set 
of facts of joint and concurrent negligence, wljiere- 
as this case does not. j 

II | 

Question of Joint Negligence not properly before this Court 

Appellants contend that Plaintiffs’ Instruction 
No. 3 requested from the trial court sets forth the 
theory of joint negligence. The original record 
does not contain this instruction. It was submitted 
in a proposed “Supplemental Record.” The Court 
has before it the question as to whether it will con¬ 
sider the proposed “Supplemental Record.” 

It should be noted at the outset, that no excep¬ 
tion wax taken to the denial of the court of this 
instruction. j 

It is submitted to this Court, first, that it shcjuld 
not consider the “Supplemental Bill of Excep¬ 
tions” or any part of the same; second, in the event 
it should decide to do this, then it should not Con¬ 
sider Plaintiffs’ Instruction No. 3 because no ob¬ 
jection or exception was taken to the court’s action 
in denying the same. 

Verv recently this Court, in the case of District 
* * 

of Columbia v. Cliessin, 61 App. D. C., page 260, at 
page 265, said: 

I 

* * * Nor may we notice the assign¬ 

ment predicated on the refusal of the court 
to give certain instructions, as no exceptions 
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were reserved to the failure of the court in 
this regard, nor objection made, * * *. 

Furthermore, in the event that the Court should 
consider the proposed “ Supplemental Bill of Ex¬ 
ceptions’ 7 the objections to the court's second 
charge is not tenable, for the reason that counsel 
cannot sit by and listen to a court's full and com- 
plete charge and take no exception to the same and 
then, after the jury has been deliberating for many 
hours and unable to reach a verdict in favor of the 
plaintiff, and at a time when the jury is requesting 
additional instructions, come forward then and ask 
the court to charge on a point or proposition not 
theretofore injected in the case. Appellants’ coun¬ 
sel was satisfied with the charge as originally given 
to the jury. No objection was interposed to the 
same. They cannot sit by, wait to see what the jury 
does, and then ask the court to charge along a dif¬ 
ferent line. 

Ill 

The Court is without power to consider the Supplemental 

Bill of Exceptions 

The rules of this Court provide the time within 
ivhich the bill of exceptions shall be filed. Admit¬ 
tedly, the supplemental bill of exceptions was not 
filed within the time prescribed by the rules. 

A Rule of Court has the force and effect of a 
statute, and the court is powerless to waive the 
same, Rio Grande Irrigation Co. v. Gildersleeve, 
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174 U. S. 608. In District of Columbia v. Roth, 
18 App. D. C. 547, this court held it was without 
authority to waive the rules of court requiring the 
record to be filed within a given period of i time, 
and this was so, even though a hardship may re¬ 
sult in certain cases. Another case directly in 
point is that of Tatty v. District of Columbia, 20 
App. D. C. 489, wherein the court held that it ^vould 
not consider a record which had been filed after the 
period of time authorized by the rules.. 

This court in the case of Amberger v. Ambqrger, 
No. 4512, held that a Bill of Exceptions must be 

filed within the time prescribed bv the rules of 

‘ 1 

this court. In the Amberger case the record was 
filed in time. Through an error the Bill of Ex¬ 
ceptions was filed after the expiration of the time 

i 

permitted by the rules. Appellee's counsel filed 
a Motion to Strike the said Bill of Exceptions and 
this court granted the Motion to Strike. Ih the 
case at bar permission is requested to file the jSup- 

i 

plemental Bill of Exceptions after the expiration 

of time allowed bv the rules of the court. 

* 

The trial court was without power or authority 
to sign the “Supplemental Bill of Exceptions” as 

i 

the Supreme Court of the District of Coluhibia 
had lost complete jurisdiction of the case for the 
reason that the record had been filed in this Cburt 

i 

long before the proposed “Supplemental Bill of 
Exceptions” had even been submitted to the trial 
justice. I 
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The proposed stipulation in the third page of 
the affidavit of Messrs. Cromelin and Laws was 
not suggested until after the time had expired for 
tiling the Bill of Exceptions. They were promptly 
advised that appellee’s counsel could not agree to 
the proposed stipulation. 

The court did not refuse to include Plaintiff's 
Prayer No. 3 in the original Bill of Exceptions. 
At the time of the settling of the Bill of Excep¬ 
tions appellants’ counsel did not include Plain¬ 
tiff's Prayer No. 3 for the reason that no excep¬ 
tion had been taken to the refusal of the court to 
grant the 'same. There was no refusal on the 
court's pa ft to include this instruction. Appel¬ 
lants' counsel then realized there was no need to 
raise any question on an instruction to which no 
exception had been taken. 

Cases cited on pages 26 and 27 of appellants’ 
brief are on a proposition of law entirely foreign 
to the one contended for bv them. The Court 
must remember that no exception was taken to the 
refusal to grant this prayer . 

IV 


Evidence of alleged notice was properly rejected 

Appellants’ counsel by subpoenas duces tecum 
produced 'voluminous records and files from the 
District Building. The court over objection of ap¬ 
pellee's counsel required the District officials to 
turn over all records and correspondence to appel- 


lants’ counsel in order that they could go through 

the same and select such records as they wished. 

i 

Naturally they selected those most * favorable to 
themselves and most damaging to the District to 
show notice. 

On the point of notice it is proper that the plain¬ 
tiff be permitted to show knowledge of an alleged 
defective condition by proper evidence. However, 
under the guise of notice counsel should not be jper- 

r 

mitted to introduce statements and records which 
will definitely inflame the jurors’ minds and which, 
upon their face, are inadmissible. In order that 
the court can appreciate the testimony and docu¬ 
ments introduced by appellants’ counsel for the 
purpose of showing notice, a few of the exhibits 
received in evidence and the testimony of witnesses, 
will be quoted herein. Plaintiffs’ Exhibit No!. 17 
(R. 89), being a letter from Commissioner Rudolph 
to Honorable Stuart F. Reed Chairman of ! the 
Committee on the District of Columbia of the 
House of Representatives under date of April 11, 
1924, which reads as follows: 

* * * (part omitted) It is proposed 

to construct subways and approaches to carry 
Van Buren and Chestnut Streets under the 
tracks of the Baltimore and Ohio Railroad 
and to construct a viaduct to carry Varnum 
Street over the tracks of the said railroacjl at 
the following estimated costs: 

1. Chestnut Street (Takoma Park, D. <h.)^ 
$72,000. i 
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2. Van Buren Street (Lamond, D. C.), 
$60,000. 

3. Vanillin Street (Terra Cotta, D. C.), 
$71,000. 

These three crossings are considered to be 
the most dangerous ones in the District of 
Columbia and are, therefore, in a traffic 
senses the most deserving of precedence. 
Accidents occurred at the Lamond crossing 
on October 8, 1923, and again on March 17, 
1924, and as result, four persons were killed. 
***** 

The Commissioners wish to urge that the 
proposed bill be given very serious consid¬ 
eration as, in their opinion, it is one of the 
most important bills affecting the District 
of Columbia that has been presented to Con¬ 
gress for some time. 

Plaintiffs’ exhibit No. 18 (R. 91). Report of 
Captain Lord, of the Tenth Precinct, to his supe¬ 
rior officer, dated February 8, 1926, as follows: 

At 8: 45 A. M., February 8, 1926, Alexan¬ 
der Gregory, white, nine years old, living at 
14 Cleveland Avenue, Takoma Park, Mary¬ 
land, while on his way to school at the Chest¬ 
nut Street crossing of the B. & O. Railroad, 
was instantly killed while attempting to 
cross the tracks from behind a westbound 
local train which had just cleared the cross¬ 
ing, and at the same time stepping in front 
of eastbound passenger train known as the 
‘‘Capitol LimitedNo. 60, in charge of En¬ 
gineer W. H. Hand, Carroll Avenue, Balti¬ 
more, and conductor C. H. Shipley and Fire- 
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man E. Esh, Elkridge, Maryland. Young 
Gregory was struck bv this Xo. 60, crushing 
his head. At the same time and placej Alex¬ 
ander Dunn, white, 66 years old, employed 
as a watchman at the crossing, while niaking 
an effort to rescue the boy, was also 'killed 
instantly by the same train. They were pro¬ 
nounced dead by Dr. A. B. Little, 6911 Fifth 


Street, Northwest, and removed ti> the 

i 

Morgue by order of the D. C. Coroner. The 
relatives at Mr. Dunn’s home were notified 
at Gaithersburg, Md. Also the relatives of 
young Gregory were notified. j 

Plaintiffs’ Exhibit No. 19 (R. 91), Report of 
police Captain Lord under date of Februarjy 10, 
1926, to the Major and Superintendent of Pplice, 
in regard to the same matter, as follows: j 

i 

Your attention is invited to recent deaths 
from accidents at the Chestnut Street cross¬ 
ing at Takoma Park, D. C.; also deaths 
about a year ago at Lamonds Crossing of 
the same railroad at Lamonds Station, D. C., 
where four persons lost their lives. Tii ere 
are three grade crossings between Brook- 
land and the D. C. Line on the Metropoli¬ 
tan Branch of the B. & O. Railroad, viz: 
Bates Road crossing, where there is no other 
protection than lights and a bell wljiich 
flashes and rings at the approach of a train. 
At the Lamonds and Chestnut Street cross¬ 
ings the same kind of lights and bell are in 
operation. Also, these crossings are pro¬ 
vided with a watchman between the hours of 
7 A. M. and 6 P. M., whose duty it is to 
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warn approaching pedestrians and vehicles 
that a train is coming. This, in my opin¬ 
ion, is insufficient, and would recommend 
that this matter be taken up with the rail¬ 
road company with a view to having gates 
placed at all of these three crossings, in ad¬ 
dition to the already existing devices placed 
there for the public safety, and that these 
gates be kept in operation for the 24 hours 
every day. C. P. M. Lord, Captain, Tenth 
Precinct. 

Plaintiff’s Exhibit No. 20 (R. 92). Memoran¬ 
dum from Charles A. Evans, Assistant Superin¬ 
tendent of Police, forwarding communication of 
Captain Lord to the Chief of Police, Major Hesse, 
dated February 10, 1926, as follows: 

Forwarded to the Major and Superin¬ 
tendent, inviting attention to the attached 
report of Captain C. P. M. Lord, of the 10th 
Precinct, regarding train crossings on the 
Baltimore and Ohio Railroad from Brook- 
land, D. C., to Takoma Park, D. C., which is 
self-explanatory. 

I concur in the recommendation as made 
by Captain Lord; also that of the Coroner's 
jury in this case, to the effect that the 
proper protection be placed at these cross¬ 
ings for the safety of the public at the earli¬ 
est possible date. 

Plaintiffs’ Exhibit No. 22 (R. 93). Letter of 
Commissioner Rudolph, Chairman of the Board of 
Commissioners of the District of Columbia, to Sen- 
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ator Capper dated April 6, 1926, as followd (part 
omitted): 

The desirability of eliminating thesC grade 
crossings in the District of Columbia is 
manifest, as with the normal increase of 
motor transportation, the danger and men¬ 
ace to life increases. There is an insistent 
demand in the District of Columbia by ail 
civic and citizens’ associations that these 
grade crossings be eliminated. 

Subsequent to this testimony appellants’ counsel 
called Dr. Llewellyn Jordan, and among other 
things, on the question of notice, he testified qs fol¬ 
lows (R. 113): 

* * * that prior to October 26, 1929, 

he had conversations with officials o!f the 
District of Columbia with regard tq the 
crossing, particularly Commissioner jProc- 
tor L. Dougherty, and on one or two occa¬ 
sions Commissioner Taliaferro and Coihmis- 
sioner Ladue, the Engineer Commissioner; 
that he also talked with Captain "White¬ 
hurst, the Director of Highways; thalt his 
talks had to do with the condition oi the 
crossing; that what he said to these officials 
was that the grade crossing was a dangerous 
one and should be eliminated; that he called 
Commissioner Dougherty's attention td the 
two fatalities which had occurred in 1926, 
and the passage of legislation on March 3, 
1927, looking to the elimination of this grade 
crossing and to a near accident which hap¬ 
pened in the month of December 1928, when 


IS 


several little children narrowly escaped be¬ 
ing killed by one of the flying express trains 
passing at that point; that this conversation 
occurred between the spring of 1928 and his 
conversations continued until after Con¬ 
gress made an appropriation of $250,000 to 
eliminate that grade crossing. Witness 
identified plaintiffs’ Exhibit No. 27, hereto¬ 
fore offered in evidence, as a letter taken 
from the files of the District of Columbia, 
dated September 10, 1929. and addressed to 
Proctor L. Dougherty and signed bv the wit- 
ness; and testified that his signature ap¬ 
peared on the letter; that after one of these 
talks with Commissioner Dougherty witness 
made arrangements to have a traffic count 
made in that vicinity through the watchman 
on dutv, Mr. Cornelius Frve, who was at 
Court as a witness; that the traffic count was 
reduced to writing bv the said Frve and 
given to witness; * * *. 


It is submitted that in all fairness the Court was 
correct in refusing to admit in evidence clippings 
from newspapers, resolutions of citizens’ associa¬ 
tions, etc., on the question of notice. From the 
above it is clear that notice of the condition was 
known to the District officials. Not only this, but 
the Director of Highways, Captain Whitehurst, 
and the Director of Traffic testified in the case that 
they were familiar with the conditions at the 


crossing. 

It is submitted that appellants’ case was not 
hurt—there was no reversible error—in the refusal 
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to admit the alleged evidence of notice. T|he de¬ 
liberations and opinions of the Commissioners 
should not have been received as notice, as tjie no¬ 
tice had already been brought home to them. 
Counsel was attempting to establish by part of the 
exhibits rejected what action the Commissioners 
proposed to take upon the “notice” given 'them. 
It should be noted, however, that no official order 
was ever passed by the Commissioners even though 
certain recommendations were approved. Tljie ap¬ 
proval of a recommendation does not amount jto an 
official action of the District Commissioners. 
There must be a duly promulgated order aftdr the 
approval of the Commissioners. 

Appellee’s counsel interposed strenuous objection 

to the admission of most of the testimony o}i the 

* ! 

question of notice. Much of it had a definite tend¬ 
ency to inflame the jurors’ minds and prejudice 
them against the defendant. 

The fact that the crossing remained in the same 
condition for a period of approximately nine 
months prior to the accident would in itself be 
sufficient notice to the District Government of* its 
existing condition. 

The trial court in its memorandum opinion over- 

I 

ruling the motion for a new trial discussed this 
point to some extent. The court’s attention isj> di¬ 
rected to that part of the opinion. 
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V 

The Court did not err in instructing the jury that plaintiff 
could not recover unless it found negligence of the 
District was the sole and proximate cause of the accident 

It is urged on this court that it should not con- 
sider this point raised by the appellants for the 
reason that it first appears in the proposed supple¬ 
mental bill of exceptions. Counsel has heretofore 
in this brief discussed in full the reasons for this 
contention. They will not be repeated here. This 
court, however, should not rule in one case against 
the District of Columbia because no exception was 
properly taken, or the point properly raised for 
review, and then in another case permit one suing 
the District of Columbia to avoid the consequences 
of this rule. 

It is further suggested that the court should not 
consider the point for the reason that counsel 
should not be permitted to approve an instruction 
of the court to a jury and then later, when appar¬ 
ently the jury is not agreeing with their contention, 
to switch or turn around and ask the court to 
charge along a different line with the hope that it 
might influence the jury. 

It should be carefully noted that appellants’ 
counsel,were satisfied with the court’s charge to 

i 

the jury. No exception was taken by them. It 
was onlv after manv hours of deliberation, when 
the jury was recalled for further instructions, that 
they decided upon a different course. 
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On the merits of the proposition this court’s 
attention is particularly called to the meiporan- 
dum tiled by the learned trial justice in overrul¬ 
ing the motion for a new trial (K. pp. 31 tp 49). 
Again it is repeated, the appellants’ counsell con¬ 
ceived a “theory” upon which the case wqs not 

! 

tried after the trial had been concluded. The ap¬ 
pellants’ counsel are learned and experienced and 

i 

had they wished to try the case on the “tlipory” 
of concurring negligence they should have prop¬ 
erly framed such an issue by proper pleadings. 

In Capital Traction Company v. Snowden, 48 
App. D. C. 344, the Court held where plaintiff 
alleges a specific act of negligence on which he 
relies, his case must be supported by evidence 
relating to that alone. 

And in Jaqaette v. Capital Traction Co., 34 j&pp. 
D. C. 41, the court held, where in actions against 
common carriers for personal injuries negligent 
acts are alleged, it is incumbent upon the plaintiff 
to sustain the averments by affirmative proof. 

In Looney v. R. R. Co., 200 U. S. at p. 488, the 
court held that negligence of a defendant cahnot 
be inferred from a presumption of care on the part 
of the person killed. A presumption in the per¬ 
formance of dutv attends the defendant as well as 
the person killed. It must be overcome by difect 
evidence. One presumption cannot be built upon 
another . | 

The court’s charge in its entirety was quite fav¬ 
orable to the appellants. In fact practically all 

119615—35-4 I 
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of the instructions granted on behalf of the appel¬ 
lee were conceded. Thus no objection was inter¬ 
posed by appellants’ counsel to Instruction No. 
7M>, which is quoted herewith: 

Tlie Act of Congress, approved March 3, 
1925, and July 3,1926, entitled the “ District 
of Columbia Traffic Acts’’, in effect in the 
District of Columbia October 26th, 1929, 
provides that: 

“No individual shall operate a motor ve¬ 
hicle over any public highway in the Dis¬ 
trict (1) recklessly; or (2) at a rate of 
speed greater than is reasonable and proper, 
having regard to the width of the public 
highway, the use thereof, and the traffic 
thereon; or (3) so as to endanger any prop¬ 
erty or individual.” 

If vou find from the evidence in this case 
* 

that at the time of the occurrence in ques¬ 
tion, or just prior thereto, the automobile in 
which the plaintiffs were riding was being 
operated recklessly or at a rate of speed 
greater than is reasonable and proper, hav¬ 
ing regard to the width of the public high¬ 
way, and the use thereof, or so as to endan¬ 
ger any property or individual, then you are 

instructed as a matter of law that Marv E. 

%/ 

Johnson, the driver of such automobile, was 
guilty of negligence, and if said negligence 
was the sole and proximate cause of the acci¬ 
dent, then there can be no recovery in this 
case, and vour verdict must be for the 
defendant. 
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i 

i 

i 

i 
i 

i 

i 

l 

The memorandum of the court states: 

i 

The fallacy of the plaintiffs’ argument 
consists in the premise that an issue of con¬ 
curring negligence on the part of the Balti¬ 
more & Ohio Railroad Company wasj made 
out by the pleadings and the evidence. 
There was no such issue made by the plead¬ 
ings and evidence, nor do the statements and 
arguments of counsel present such an issue. 

Plaintiffs’ instruction No. 2 is as follows: j 

I 

In determining whether or not the de¬ 
fendant, the District of Columbia, was guilty 
of negligence in this case in failing to piain- 
tain or causing to be maintained its public 
highway in a reasonably safe condition for 
the use of the public, you may take intd con¬ 
sideration the following facts, or any of 
them, which you find to be true fronji the 
evidence; the location of the railroad cross¬ 
ing, the extent of traffic that crossed the same; 
the number and speed of trains passing over 
the railroad tracks at said crossing; the sur¬ 
rounding topographical conditions, particu¬ 
lar^ whether or not thev were of such char- 
acter as to obscure the railroad tracks and 
the approach of trains; the character and 
nature of the signs and warnings placed at 
the railroad; whether or not lights main¬ 
tained by the said defendant, the District 
of Columbia, at said crossing interfered \yith 
a sign installed at said crossing bv the Bal- 
timore and Ohio Railroad Compapy; 
whether or not a warning sign theretofore 
maintained by the defendant municipal cor- 
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poration had been knocked down and re¬ 
moved and remained removed for a consid¬ 
erable period of time prior to the accident; 
whether or not such sign was reasonably nec¬ 
essary to advise travellers on the public 
liigliwav of the existence of the railroad 
crossing; whether or not the sound volume of 
the bells installed at or about said railroad 
crossing was sufficient to give due and timelv 
warning to persons in approaching automo¬ 
biles: and all other facts and circumstances 
which have been received in evidence. 

The above instruction sets forth the basis of ap¬ 
pellants' contention. They were entitled to no 
more. Even a careful reading of plaintiffs' in¬ 
struction No. 3, which was refused by the Court, 
to which refusal no exception was taken, and which 
instruction was not included in the original bill of 
exceptions, does not precisely or directly support 
the new ‘‘theory” of appellants’ counsel of concur¬ 
ring negligence. It is suggested that plaintiffs’ 
instruction No. 3 contends that the District would 
be liable irrespective of precautions taken by it or 
the railroad company. 

It is suggested that plaintiffs’ instruction No. 2, 
which was granted and read to the jury, contains 
more than thev were entitled to. 

Immediately after reading plaintiffs’ Instruc¬ 
tion No. 2 to the jury the court stated to the jury 
that if they found for the plaintiffs on the propo¬ 
sition that the street was dangerous and unsafe and 
that the District of Columbia was guilty of negli- 



gence with respect to the maintenance tljereof, 
they should then determine whether it was tl^e neg¬ 
ligence of the District “ which directly and ^roxi- 
mately caused the accident and occasioned the 
death of Ida M. Hopkins and injuries to Edith 
Hopkins, or whether it was their own negligence, 
because the District is not responsible unlejss its 
negligence was the proximate cause oi' the 
accident.” 

The trial court’s memorandum in overruling the 
motion for a new trial was carefully prepared after 
hearing lengthy oral arguments and considering 
written briefs of counsel for the respective pajrties. 

i 

In view of the cases cited by the court in its mem¬ 
orandum on this point, this brief will not be pro¬ 
longed by the restatement of these cases, but}; this 
court’s attention is invited to them. ! 

VI 

. I 

i 

There Should Have Been a Directed Verdict for the 

Defendant 

i 

It is unnecessary for the Court to pass upon the 


foregoing questions presented by the appellant^ for 
the reason that the entire record is now before this 
Court, and upon examination of the same, appellee 
submits, the Court will be driven to the conclu|sion 
that the appellants failed to adduce sufficient evi¬ 
dence to make out a case, and that there shpuld 
have been a directed verdict for the appellee, 1 de¬ 
fendant below. 
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The authority for this procedure is Collins w 
District of Columbia, 60 App. D. C. 100. There, 
as here, the only point presented in the appeal of 
the appellant was certain alleged erroneous in¬ 
structions of the Court to the jury. This Court 
did not pass upon the question whether the instruc¬ 
tions should have been granted or refused, but held 
the proof insufficient to render the District of Co¬ 
lumbia liable, and, therefore, affirmed the judg¬ 
ment in favor of the appellee. 

A motion for directed verdict was made at the 
close of the appellants' ease (R. 144-5-6) which 
sets forth twenty-two separate reasons why the mo¬ 
tion should have been granted. The motion was 
renewed on the same grounds as well as additional 
ones at the close of the entire case (R. pp. 193-4). 

(1) There teas a failure of proof to sustain the 
all e gat ions of the declaration. 

(2) There teas no causal connection between the 
accident and the alleged negligence. 

The above two points are so related that they 
will be discussed together. 

The basis of the appellants’ case was that the 
crossing and the approach in the direction from 
which a train would be proceeding were obscured, 
hidden, and concealed from the view of one travel¬ 
ling along the highway because of the existence of 
trees, an elevation of ground, and a certain barn. 
Coupled with the above, it was claimed by the ap¬ 
pellants in their declaration that there were insuffi- 



cient or improper lights, bells, or other warning 
devices. 

The proof did not sustain these two essential 
elements in the appellants’ case. The appellants’ 
witnesses, although many in number, did not tes¬ 
tify with sufficient particularity to warrant the 
Court in permitting the jury to pass upon tljiese 
two questions. Three witnesses testified on be¬ 
half of the appellee—Ralph Gallagher (R. ltO), 
Mark H. Barnum (R. 173), and Samuel Jackson 
(R. 179)—that at the time of the accident and 
immediately prior thereto the electric warning 
light, flashing red signals constantly, was work¬ 
ing, and could be seen by persons on the highway 
in vehicles as well as pedestrians. The electric 
warning bell was ringing, and the photographs 
taken by the witness Tenchert of the very engine 
involved in this accident, from the roadway af a 
point before reaching the crossing, clearly slipw 
that one using even slight care for his own safety 
could not help but see the approaching engine, j 

The actual fact disclosed that a witness, cine 
Barnum, travelled the exact streets as those that 
would necessarily have to be travelled bv the occtu- 

%j * 

pants of the car involved in the accident, pe 


heard the warning bell before turning into Cheit- 

i 

nut Street from Takoma Avenue, a distance of 

i 

over 415 feet. He could see the warning lights 
flashing after turning into Chestnut Street at ^11 
times, covering a distance of 415 feet. 
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The witness Gallagher, who was walking, testi¬ 
fied (R., p. 171) that from the time he turned into 
Chestnut Street from Takoma Avenue—the same 
streets over which the car in question travelled— 
the warning lights were flashing and were visible 
to him at all times. He heard the whistle of the 
locomotive—a long continuous whistle (R., p. 171). 
He also stated (R., p. 171) that lie heard the warn¬ 
ing bell ringing. 

The witness Jackson, who was also walking, ap¬ 
proached the railroad crossing on the same street 
over which the car in question was proceeding. 
When arriving near the tracks he stopped just 
about opposite the witness Barnum’s car which 
was waiting for the train to pass. The car in ques¬ 
tion, in which were riding three ladies, passed Mr. 
Barnum's car and ran right into the front side of 
the locomotive. The witness Jackson (R. p. 179) 
saw the warning lights flashing, heard the bell ring¬ 
ing. and heard the whistle of the locomotive. He 
further testified (R. p. 179) that the locomotive 
was approximately half way across the intersec¬ 
tion of the street when the car crashed into the 
front of it. 

The witness Powers (R. p. 105) testified that 
this locomotive cast a beam or ray of light a dis¬ 
tance of 800 to 1,600 feet and approximately 50 feet 
wide. The photographs taken by the witness Ten- 
chert bear out this fact. 

Witness after witness on behalf of the appellee, 
and some on behalf of the appellants, testified that 
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a passenger or driver in a motor vehicle, iifter 
reaching a point clear of the nearest house t6 the 
railroad, could have a view varying from 400 feet 
to almost a mile up the railroad track in the direc¬ 
tion in which this train was proceeding. It is 
clear that a point approximately 30 feet froip the 
track upon which this engine was proceeding an 
occupant of a vehicle would have the view of an 
approaching train for approximately three-quar¬ 
ters to a full mile. 

It must also be conceded by the appellants that 
both Mrs. Hopkins and her daughter knew of the 
existence of this crossing. (See testimony appel¬ 
lants’ witness, Mr. Weir, R. p. 132.) 

From a reading of the record in this cas^ it 
would appear that one of two things happened: 

First. That the occupants of the car saw 
the train, or knew of its approach, and! at¬ 
tempted to “beat it across the tracks”; or 
Second. Through the fault of the driver 
or passengers, the car was heedlessly driven 
into the front or side of the locomotive. 

i 

Ida and Edith Hopkins had visited in this Sec¬ 
tion over a period of twelve years, all of which 
time the railroad and the crossing existed. Ec|ith 
had walked over an “overpass” a short distance 
from the crossing in question on many occasions. 
This Court, in Conger v. Baltimore and Ohio Rail¬ 
road, 31 App. D. C., at page 147, held one residing 
four hundred yards from a crossing may be pre- 
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sinned to know of its existence and its warning 
signal. 

The fact that Mrs. Johnson drove the automobile 
to Mrs. Campbell’s on the same day creates a pre¬ 
sumption that she travelled over this crossing on 
her way there, especially when she turned the car 
in the middle of the block immediately before com¬ 
mencing to head towards the citv and home. Mrs. 
Johnson, whether she knew the crossing or not, was 
required to stop, look, and listen at a point where 
such stopping, looking, and listening could be effec¬ 
tive to safeguard herself and others across the rail¬ 
road crossing. Edith Hopkins and Ida Hopkins 
were under a joint duty to the same degree. If 
thev were not familiar with the crossing, the 
greater the care should have been exercised. 

If there is one rule of law firmly and positively 
established in the District of Columbia, it is that 
a person approaching a railroad grade crossing 
must stop, look, and listen. Irrespective of what 
some of the earlier cases may have decided, the 
final word of the Court of Appeals is found in B. & 
0. Railroad v. Fidelity Storage Company, 55 App. 
D. C. 92. There, evidence tended to show the engi¬ 
neer failed to blow the whistle or ring the train bell 
and that the crossing hells were not ringing at the 
time the truck entered the track, vet the Court held 
the driver guilty of contributory negligence in not 
keeping a lookout for approaching trains or heed¬ 
lessly disregarding impending danger. The Court 
said: 
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It is the duty of a pedestrian or a driver 
of a vehicle before entering upon railroad 
tracks, especially the tracks of a steam [rail¬ 
way, to use his senses of sight and hearing 
and keep a lookout for approaching trains. 

Where is there any evidence that the appellants 

in this case fulfilled the duty referred to in! the 

* 

above case? i 

I 

In the B. & 0. Railroad v. Goodman, 275 IT. S. 
66, Justice Holmes, in an opinion in which the en¬ 
tire Court concurred, squarely places on a vehicle 
the duty to stop and look for approaching triiins 
at a railroad grade crossing. He is required jilso 
by the law, as set forth in this case, to alight from 
the vehicle if necessary in order to discover aniap- 

i x 

proaching train. The court said: | 

i 

We are dealing with a standard of con¬ 
duct and when the standard is clear it sliojuld 
be laid down once for all bv the Courts. I 

There is not a word of testimony that the passen¬ 
gers in this car lived up to this rule of conduct. 

The “standard” crossing warning signal lights, 
bells, railroad crossing sign, and the most improved 
electric light in existence was at the crossing. The 
warning bells and signal lights commenced ringing 
and flashing when a train was 4,656 feet away from 
the crossing, and if a train were travelling 40 to 42 
miles per hour it would require approximately a 
minute and a quarter to travel this distance. The 
electric lamp globe illuminated the railroad cross¬ 
ing sign and the red warning lights had hoods over 
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them to make them more effective. Even the appel¬ 
lants' witness Ambler testified that he had seen the 
red flashing lights thousands of times. He also 
stated that tliev were clearly visible when a car 
turned into Chestnut Street from Takoma Avenue. 
The car in question was so routed immediately 
before the accident. 

The witness Routenberg, one witness of the ap¬ 
pellants who made intelligent observations at the 
crossing, prior to the date of the accident, posi- 

tivelv stated a locomotive and train would be visi- 
* 

ble on the tracks to persons in an automobile pro¬ 
ceeding along Chestnut Street after passing the 
so-called “McDonald House.” The tracks are 
straight! for approximately 4,000 feet, and when 
within 50 feet of the crossing one has a view to the 
right" along the tracks, in the direction in which a 
locomotive would be going toward Washington, of 
450 to 550 feet. 

It must be immediately apparent to this Court 
that the occupants of this fatal car heedlessly drove 
into an oncoming locomotive. There may be other 
theories which could be advanced in favor of non¬ 
liability, but there is certainly no theory or facts 
which can be presented showing negligence on the 
part of the appellee, and more important, lack of 
contributory negligence on the part of the occu¬ 
pants of the machine. 

Mrs. Aery, whose house was a considerable dis¬ 
tance from the crossing, occupying a room on the 
opposite side from the railroad track, heard the 
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train whistle and heard either the train bell <jr the 
warning bell. She saw the warning flashing lights 
working within an hour and a half before the 
accident. j 

In Atchison, etc., R. R. v. Saxon, Ad-ms., 284 U. S. 
458, the deceased was killed attempting to boa(rd a 
train. He apparently fell and was killed due to a 
negligent condition maintained by the railroad 
near the tracks. In reversing the judgment in 
favor of the plaintiff the Court said: I 

Nobody saw the accident; no one can say 
with fair certainty how it occurred. Con¬ 
sistently with the facts disclosed it might 
have happened in one of several ways ^nd 
without casual negligence by the petitioner. 

Negligence is a matter of proof. In the easel of 
Collins v. District of Columbia, 60 App. D. C. 100, 
the plaintiff, being a passenger in the car wlijcli 
was precipitated from a bridge crossing, with Re¬ 
sulting serious injuries, claimed to be due to tjhe 
negligence of the District of Columbia, the Court 
said: j 

but, so far as the evidence goes, the cause 
of the accident remains a subject of mere 
conjecture. * * * 

The burden of proof at the trial was upon 
the plaintiff, in order to recover against 
either defendant, to establish by the pre¬ 
ponderance of the evidence that the accident 
was in fact caused by the negligent act o^* 
omission of such defendant. The causal 
connection between the accident and the 
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negligence of the defendant must not be left 
to mere conjecture or supposition. There is 
a complete failure of proof in the present 
record upon this vital point, and this fact 
defeats appellant’s appeal in this court. 

In Bennett v. Washington Terminal Co., 
55 App. I). C. Ill, 2 F. (2d) 913, 915, Mr. 
Justice Van Orsdel, speaking for this court, 
said: “Negligence is a matter of proof to 
be established by competent evidence. The 
burden of establishing negligence is upon 
the complaining party. The mere fact that 
an accident occurred creates no presump¬ 
tion of negligence on the part of the de¬ 
fendant company. It is an affirmative fact, 
incumbent upon the plaintiff to prove and 
establish by such direct and positive evi¬ 
dence that the jury may reasonably infer 
the facts upon which negligence may be 
predicated.” 

These principles apply with equal force 
to the necessity for affirmative proof of the 
casual relation between the alleged negli¬ 
gence and the accident in question. 

An inference cannot be drawn from a 
presumption, but must be founded upon 
some fact legally established. This court 
has repeatedly held that when liability de¬ 
pends upon carelessness or fault of a per¬ 
son, or his agents, the right of recovery de¬ 
pends upon the same being shown by com¬ 
petent evidence, and it is incumbent upon 
such a plaintiff to furnish evidence to show 

how and whv the accident occurred—some 

& 

fact or facts by which it can be determined 
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by the jury, and not be left entirely to con¬ 
jecture, guess, or random judgment, Upon 
mere supposition, without a single known 
fact. C. & 0. By. Co. v. Heath, 103 Va; 64, 
48 S. E. 408; Va. Iron, etc., Co. v. Hughes, 
118 Va. 731, 740, 88 S. E. 88. 

It will be observed that in the Goodman (jase, 
the Atchison case, and the B. <f* 0. Railroad v. Fi¬ 
delity Storage Company, supra, the trial Court 
permitted the cases to be submitted to the jury. 
The jury found a verdict in favor of the plaintiff. 
The Court held none of these proper. I 

i 

It is submitted that the case at bar presents 
greater degrees of conjecture and speculation than 
does the Atchison or Collins cases supra. In the 
Goodman case and in Northern Pacific RaiJroafi v. 
Freeman, 174 U. S. 379, and, in fact, all of the rail¬ 
road cases heretofore and hereafter to be cited] it 
appears that the crossing, the view of the crossing, 
the view of the tracks and the train upon the same, 

i 

and the direction in which one would be approach¬ 
ing, which caused the accident, were all more ob¬ 
scured, hidden, and concealed than the one con¬ 
cerned in this case. Counsel has carefully studied 
the record in the Goodman case and the facts slpt 
forth in the Freeman case, supra, and both pre¬ 
sented crossings more difficult of observation. 

In Northern Pacific v. Freeman, 174 U. S. 37^, 
there was testimony for the plaintiff that no whit¬ 
tle was blown at the crossing. For several hundred 
feet on either side of the crossing there was a 
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cut of 8 feet or more, through which the train trav¬ 
elled. From the position of the roadway the view 
of the train in both directions was cut off by reason 
of this hollow or cut. When within about 40 feet 
of the crossing the train, however, was visible at 
approximately 300 feet. The court said, page 382: 

The duty of a person approaching a rail- 
wav crossing whether driving or on foot, to 
look and listen before crossing the track is 

o 

so elementary and has been affirmed so 

manv times bv this court, that a mere refer- 
* * 

ence to the cases is sufficient illustration of 
the general rule. Chicago, etc., R. R. v. 
Hohston, 95 U. 8. 697. Schofield v. Chicago, 
etc., R. R., 114 U. S. 615. 

The Court holds that irrespective of the negli¬ 
gence of a railroad company, if the plaintiff is neg¬ 
ligent in failing to stop, look, and listen, and even 
if he says he stopped, his negligence may be de¬ 
clared as a matter of law, if the train could be seen 
from the point he said he looked and he did not 
see it. 

Such recent decisions as Faucett v. Bergman, 57 
App. D. C. 290, 292, and Washington Railway v. 
Chapman, 61 W. L. R. 507, 65 Fed. (2d) 486, 488, 
are helpful on the subject of the duty of a court to 
direct a verdict in favor of defendant. 

There must be thousands of cases holding non¬ 
liability of a railroad company for a grade-cross¬ 
ing accident either to the driver or a passenger. 
The various courts use different language, but it 
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may be stated that they all hold, under varying cir¬ 
cumstances, the absolute duty to stop, look* and 
listen, and to stop at a point where a view would be 
of assistance in discovering an approaching train 
in the event of an obscured or hidden crossing or 
approach, and these duties placed upon the driver 

i 

and passenger still exist despite the fact th|at a 
warning was not given of an approaching t^ain, 
and some cases even go to the extent of lioliling 
this to be so where there was a failure to give a 
statutory warning of an approaching train. j 
Thus in Schofield v. Chicago, M. Sf. P. Railway, 
114 U. S. 616, the Supreme Court held a directed 
verdict proper due to plaintiff's contributory Neg¬ 
ligence, despite the fact that train gave no warning 
signal before reaching the crossing. i 

In the case of Chicago, R. I. d Pad lie Railroad 
v. Houston, 95 U. S. 698, the Court held that file 
plaintiff was guilty of such negligence as to bar jre- 
covery in failing to look for an approaching train 
or, having looked for one, attempted to pass in 
front of it, even though the train was proceeding at 
an excessive speed and no bells were ringing or 
whistles sounded. The Court said: 1 

i 

No railroad company can be held for fail¬ 
ure of experiments of that kind. If one 
chooses in such a position to take risk[s, 
must bear the possible consequences of 
failure. 

In Southern Pacific Company v. Berkshire, 254 




U. S. 418, the Court held no negligence on thje 
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part of tlie defendant where an engineer was 
killed. The Court said: 

When a railroad is built it is practically 
certain that some deaths will ensue, but the 
builders are not murderers on that account 
when the foreseen comes to pass. On the 
common-law principles of tort, the adop¬ 
tion of an improvement in the public inter¬ 
est does not throw the risk of all incidental 
damage upon those who adopt it, however 
fair it may be to put the expenses of insur¬ 
ance upon those who use it. 

In Tracy v. Welch, 145 Atl. 662, a passenger was 
killed. Directed verdict for the defendant was 
affirmed. The Court said: 

We have repeatedly held that the plain¬ 
tiff in an action of this kind is bound to 
remove the issues of negligence or contrib¬ 
utory negligence from the realm of specula¬ 
tion and to establish facts for a logical basis 
for the inference which he claims. 

Blanchard v. Maine Central Bail road, 116 
Maine 179; 100 Atl. 666. 

Kirh// v. Kansas City Railroad, 106 Kan¬ 
sas 161. 

Johnson v. Norfolk cO Western, 97 W. 
Va. 119. 

1 Harris v. Spokane Railroad, 123 Wash. 
274. 

In Va. <fc S. ir. R . K. Co. v. Skinner, 119 Va. 
844, the Court, at page 846, said: 

This court has repeatedly declared that 
courts are not required to believe that which 
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i 


is contrary to human experience and thp law 
of nature, or which they traditionally know 
to be incredible. Though the case be ijeard 
as upon a demurrer to the evidence, the 
court will not stultify itself by allowing the 
verdict to stand, although there may be! evi¬ 
dence tending to support it, when the phys¬ 
ical facts demonstrate such evidence to be 
untrue, and the verdict to be unjust and 
unsupported in law and in fact. N. <fj W. 
R. R. Co. v. Strickler, 118 Va. 153. 

Fogfj v. N. Y., N. H. d H. Railroad; 223 
Mass. 441. 

Laqoq v. Director General of Railroads, 
231 N. Y. 191. ' ! 

Noble v. Chicago, M., St. P. Railrocul,\29S 
Fed. 381 (Passenger). ! 

Boscarello v. N. Y. N. II. & II. Railroad, 152 Atl. 
61 (Conn.). Contributory negligence of passenger 
declared as matter of law. i 


In Piscittlo v. N. 1". N. II. <f* II. Railroad, 166 
Atl. 61 (Supreme Court of Errors of Connecticut, 
May 1933), the court held the fact the drived is 
unfamiliar with a grade crossing does not relieve 
him of ascertaining when a train will arrive dnd 
to take all necessary precautions to prevent col¬ 
liding with a locomotive, even though the view in 
the direction in which train was approaching \|as 
obscured until almost at the crossing. 

Hoiccr v. Pennsylvania Railroad, 162 Atl. 231 
(Pa.) holds when approaching a crossing one must 
be sure he has a view of the tracks a sufficient 
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distance to permit him to pass over them safely, 
and if the view is obscured he must make sure that 
an oncoming train is not in the area of obstruction, 
and if he attempts to pass when the view is ob¬ 
scured bv cars on other tracks or buildings he is 
guiltv of contributory negligence. 

Pennsylvania R. R. v. Moses, 184 N. E. 8 (Su¬ 
preme Court of Ohio, December 1932). Directed 
verdict held proper even though view of the track 
was obscured until within 27 feet of the same. 

Xeic York Central Railroad v. Maid me nt, 168 

Fed. 21, Justice Buffington held it the absolute dutv 
of a car to stop at a point which will disclose an 
approaching train. This duty remains the same, 
irrespective of the fact that the train may be hid¬ 
den by topographical conditions of the land, trees, 
etc. In the event that more than one person is in 
the automobile, it is the duty of one of the parties 
to alight!from the vehicle, go upon the track, and 
ascertain the possibility of an approaching train. 

It is true that where the undoubted facts and cir¬ 
cumstances in evidence clearlv show that one about 

* 

to cross a railroad track must inevitably have seen 
an oncoming train if he had actuallv looked in its 
direction, the testimony of the injured party that 
he looked and failed to see it coming may be re¬ 
jected and is contributory negligence declared as a 
matter of law. 

Pennsylvania Railroad v. Rusnik, 117 Ohio St. 
530. Duty of car to stop where view is obstructed 
by other trains or smoke. 
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In Squire v. Brookes, 44 App. D. C. 30, facts] ap¬ 
pear that the defendant in violation of a municipal 
regulation permitted his automobile to remain} un¬ 
locked and unattended, so that another person ijised 
the same and while using same damaged the prop¬ 
erty of another. The Court held that the proxi¬ 
mate cause of the injury was the negligence of the 

i 

driver of the car and not the negligence of the 


owner or his agent in violating the ordinance pnd 
consequently there could be no recovery against} the 
owner. 

Leibjj v. Penn. R. R. Co., 58 Fed. (2d) 970. Au¬ 
tomobile approaching a railroad was bound to stop 
and look, before crossing, especially when visibility 
was poor. 


The absence or misplacement of a warning *jign 


at a crossing will not excuse a traveler's failure to 
stop, look, and listen, and also the driver must have 
his car equipped with headlights sufficient to dis¬ 
cover a railroad crossing in time stop befjore 
reaching the same and have control over his ca^ to 
this extent, and this is true whether the crossing 
is guarded by lights or other signals. 

Serfas v. Lehigh and New England R. R. Co., 
270 Pa. 306 (Pennsylvania Supreme Court, April 
1921) ; 113 Atl. 370. 

In Warner v. B. & O. Railroad, 7 App. D. C. 81, 
the Court sustained the verdict where the lower 
court directed one in favor of the defendant. It 
was there said: 
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It has been repeatedly said that the very 
presence of a railroad track is itself notice 
of danger and no man of ordinary intelli¬ 
gence has the right to go upon it without 
taking the ordinary precaution of stopping 
and looking for approaching trains . 

In Berner v. Pennsylvania, Beading Railroad, 
262 Pa. 307, it appeared the crossing and its ap¬ 
proaches were obscured and hidden until one 
reached the tracks. The Court directed a verdict 
for the defendant, and held it was the dutv of the 
jKirties in the automobile to make sure that no 
train was approaching before attempting to cross. 

To the same effect is Cowles v. N. Y . .V. H. & H. 
Railroad, 80 Conn. 48. 

Ignorance Of Crossing Is No Excuse. 
Serf as v. Lehigh, et al. Railroad, 270 Pa. 
306. 


In Garret v. Pennsylvania Railroad, 47 Fed. 
(2d) 12, the Court held the driver and the passen¬ 
ger equally guilty of negligence in not having ob¬ 
served an approaching train at a point where the 
same could have been seen. 

This Court, in the case of Burk v. Anacostia 
Railroad, 48 App. I). C. 296, held that a passenger 
is under the duty of exercising reasonable care and 
judgment to avoid danger the same as the driver. 

In Norfolk and Western v. Wellon, Admx. (Su¬ 
preme Court of Virginia), 154 S. E. 575, the Court 
held the duty of the driver to stop, look and listen 
even though a gate was raised indicating no train 
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was approaching, and if he collided with the train 
he was guilty of contributory negligence and a! pas¬ 
senger was equally guilty of such negligence wjhere 
they had reasonable opportunity to observe aiji ap¬ 
proaching train. 

In Patton v. Texas and Pacific Railway Co. 




179 


U. S. 658, the Court sustained the action of! the 

i 

trial court in directing a verdict in favor of the 

defendant and said (page 659-660): j 

! 

It is well settled that the court mav \\4th- 
draw a case from them altogether and direct 
a verdict for the plaintiff or the defendant, 
as the one or the other may be proper, where 
the evidence is undisputed, or is of such con¬ 
clusive character that the court, in the exer¬ 
cise of a sound judicial discretion, would he 
compelled to set aside a verdict returned in 
opposition to it (citing cases). 

And at pages 663 and 664 the court said: 

And where the testimonv leaves the niat- 

* i 

ter uncertain and shows that any one of ljalf 
a dozen things mav have brought about frdie 
injury, for some of which the employeif is 
responsible and for some of which he is hot, 
it is not for the jury to guess between th^se 
half dozen causes and find that the negli¬ 
gence of the employer was the real cause, 

when there is no satisfactory foundationi in 

* 

the testimony for that conclusion. If the 
employee is unable to adduce sufficient evi¬ 
dence to show negligence on the part of the 
employer, it is only one of the many cases | in 


i 
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which the plaintiff fails in his testimony and 
no I mere sympathy for the unfortunate vic¬ 
tim of an accident justifies any departure 
from settled rules of proof resting upon all 
plaintiffs. 

In Southern Rif. Co. v. Walters, 284 U. S. 190, 
Walters was injured at a grade crossing. The neg¬ 
ligence charged was the failure of the train to stop 
as required by law. The court in its opinion said: 

It is argued that it may be inferred from 
the speed of the train when some of the wit¬ 
nesses observed it crossing other streets as 
well as Bond Avenue, and from a guess of 
the engineer as to the time required to get 
up such speed after a full stop, that none 
could have been made at Bond Avenue. But 
the argument amounts to mere speculation 
in view of the limited scope of the witnesses’ 
observation, the down grade of the railway 
tracks at the point, and the time element in¬ 
volved. (Compare Chicago, M. <£* St. P. R. 
Co. v. Coogan, 271 U. S. 472.) Five wit¬ 
nesses for defendant (employees) testified 
that a full stop was made and the crossing 
flagged, and that no one was hit by the rear 
of the fender, which was the front of the 
train. 

An examination of the record requires 
the conclusion that the evidence on the issue 
wdiether the train was stopped before cross¬ 
ing Bond Avenue was so insubstantial and 
insufficient that it did not justify a submis¬ 
sion of that issue to the jury. 
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In District of Columbia v. Moulton, 182 U.jS. 
576, the Court held: I 

That the District of Columbia is not qn 
insurer of the safety of travelers upon its 
streets is, of course, unquestioned. This 
being so, we think the lower court erred jin 
upholding the liability of the District for 
the injuries sustained by the plaintiff. 

It should be remembered that there was not j a 
word of evidence that there was ever an accident j to 
an (tutomotive driven vehicle at any time prior to 
the date of this accident. 

One of the most recent Federal decisions is that 
of Pike v. B. rf* O. Railroad , 3 F. Sup. 799, declar¬ 
ing motorists and passengers guilty of negligence 
in failing to stop, look, and listen at crossing, and 
directed verdict was proper for the defendant. 

In Pennsylvania Railroad Company v. Chan\- 
berlain, 288 U. S. 333, the court definitely rejected 

the proposition that a scintilla of evidence was su|- 

1 

ficient to submit the case to the jury. 

Neither open grades nor failure of the railroad 
company to give signals of railroad crossings re¬ 
lieves one about to cross the tracks from the duty 
of using due care to look and listen for approaching 
trains, Wabash R. I\. v. Muelsmann, 29 F. 165. j 

In Shat to v. Erie Railroad, 121 Fed. 678, opin¬ 
ion by Justice Day, concurred in by Justice Lurtoig 
the Court held that a vehicle going upon a railroad 
track without stopping is guilty of contributory 
negligence as a matter of law. 
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In Boll ins v. Chicago, M., St. P. Bailway, 139 
Fed. 639, the Circuit Court of Appeals, of which 
Justice Van Devanter was one of the Justices, held 
contributory negligence as a matter of law in go- 
ing upon the railroad crossing, and the presump¬ 
tion of due care is destroyed where it appears that 
if he had looked he would have observed the ap¬ 
proaching train. 

In Horn v. B. c£* O. Bail road (54 Fed. 301), the 
Circuit Court of Appeals, of which Justice Taft 
was one of the Justices, held a directed verdict 
proper where the plaintiff was guilty of contribu¬ 
tory negligence in going upon a grade crossing. 

VII 

The act or nonaction of the appellee was a governmental 

function 

The maintenance of signal lights, equipment, 
etc., or acquiescence in the signals provided and 
maintained by the railroad company and the de¬ 
termination whether the equipment was satisfac¬ 
tory or efficient is a governmental function and, 
even if negligent, no legal liability is imposed on 
the defendant. If Congress had authorized and 
directed the Commissioners to erect, or required 
to be erected by the railroad company, safeguards, 
equipment, signals, etc., and the Commissioners 
did so or failed to do so, they would be acting as 
the direct agents of Congress and, therefore, 
there could be no liability, even though they have 
been negligent in this regard. If they were acting 
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or attempting to act under the police power,j that 
is, the authority of the sovereignty, such acj;s or 
omissions, likewise, creates no liability upon the 
municipality, even though negligently performed, 
or omitted. i 

The case of Smith v. District of Columbia, 25 
D. C. 370. is strikingly in point. The suit was 
one to cover damages for the death caused on0 by 

i. 

reason of the closeness of the rails of the various 
railroad tracks upon which cars were operated, 
all of which was approved by the Commissioners 
of the District of Columbia. The Commissioners 
were to approve the rails and equipment. The 
Court there, at page 374, said: | 

It will be noted that this grant of (the 
railroad company was not a municipal, but 
a private, congressional, grant. 

i 

So, also, in the case at bar, the municipality bad 
no control over the operation of the railroad and 
its trains or equipment. | 

The Court of Appeals in the Smith case, a}so 

i 

referring to the power of the District Commis¬ 
sioners, said (quoting from District of Columbia 

v. Bailey, 171 U. S. 176), at page 375: 

The sum of the municipal powers of tjie 
District of Columbia is neither vested in nbr 
exercised bv the District commissioners. 

_ * i 

They are, on the contrary, vested in the Con¬ 
gress of the United States acting pro like 
vice as the legislative body of the District, 
and the commissioners of the District dis- 
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charge the functions of administrative 
officials. 

The Court of Appeals in the Smith case, supra, 
also said: 

* * * It is manifest from the language 

of the acts of Congress already quoted that 
the authority therein given was not to the 
municipality, but rather a superadded obli¬ 
gation laid upon the commissioners as the 
chosen agents or representatives of Con¬ 
gress. 

' In McGraw v. District of Columbia, 3 
App. D. C. 408, 25 L. R. A. 691, this court 
said: “And even if it should be assumed that 
there was a duty imposed by it (the act of 
Congress) from which a liability might ac¬ 
crue, it is not at all clear that the District 
of Columbia is chargeable with that duty 
which was laid by express terms, not on the 
District as a municipality, but upon the com¬ 
missioners of the District as a superadded 
obligation/’ 

Again, in the case of District of Columbia 
v. Moulton, 15 App. D. C. 374, this court 
said: “In a doubtful case the recovery ought 
not to pass against the municipality. It is 
only where there is a plain and obvious neg¬ 
lect of duty on the part of the municipal 
agents that liability can arise in such a case 
as the present.” 

The Moulton Case, above referred to, later went 
to the Supreme Court of the United States and is 
reported in 182 U. S. 576, which Court speaking 
through Mr. Justice White, held there was no lia- 
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l 

bility whatever on the municipality and there 
should have been a directed verdict. j 

This Court held further, in the Smith Case that 
the District of Columbia was not guilty of 'any 
neglect of duty in permitting the use of larger tars 

i 

upon the tracks. And further held: 

The closeness of the tracks and the Size 
of the cars operated thereon constituted 
mere conditions, and not causes. The effi¬ 
cient cause producing the injury was mani¬ 
festly either the decedent’s own negligence 
or the negligence of the railway company]. 

So here, the efficient cause of the accident was not 

7 i 

anv failure of duty of the District of Columbia! 

In Mayne v. Curtis, 126 N. E. 699 (1920), tjhe 
court held that the requiring by the municipality 
of a railroad to place signals and safeguards was 
a governmental function, and the failure to Re¬ 
quire the placing of adequate safeguards was a 
governmental function. At page 700, the coujrt 
said: j 

The negligence charged against the city 
of Huntington is that it negligently failed 
to require the railroad company to erect anjd 
maintain such bumping block or derail. It 
is appellants’ contention that the failure ojf 
the city of Huntington to safeguard the pub¬ 
lic and owners of abutting property was the 
neglect to perform an administrative dut}!' 
for which it is liable. Appellee city con+ 
tends that the negligence about which th^ 
complaint is made is the failure to perform 
a governmental function, and that it is not 
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liable for such failure. The authorities 
cited by appellants, with the exception of 
Ciishman Motor Works v. City of Lincoln> 
97 Neb. 519, 150 N. W. 821, are not in point. 

(Page 701.) It is clear to us that the 

failure of the city to require the railroad to 

remedy the alleged defects was the failure 

to perform a governmental duty, and that 

the decision of the Nebraska court is not in 

harmony with the decisions of other courts 
* 

upon that subject. 

(Page 702.) We hold that the city of 
Huntington, in granting the franchise to the 
railroad, acted in a purely governmental 
capacity. It sought to promote the general 
welfare, and nothing else. Its failure to 
require the railroad to place a bumper block 
or derail, as alleged in the complaint, was a 
failure to perform a governmental act. 

There was no error in sustaining the 
demurrer to the complaint. Judgment 
affirmed. 

Also, in Curran v. Chicago Gnat Western R. R. 
Co., ct (il , 159 N. W. 955 (1916), the Supreme Court 
of Minnesota, at page 957, said: 

It is charged that the city of Faribault 
was negligent in permitting this car to run 
upon a city street without requiring gates 
at this crossing. The omissions complained 
of were in the failure of the citv to exercise 
properly its governmental powers, and, 
upon familiar principles, negligence cannot 
be predicated upon such omission. Order 
* affirmed. 
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In Baltimore c£* Ohio Railroad Company v. Fitz¬ 
gerald, 35 App. D. C. 116, the Court of Appeals 
clearly indicated the restricted power of the Cotn- 
niissioners in dealing with railroads. At page 122, 
the Court said: 


Congress has absolute authority 
to regulate the disposition and use that shgll 


be made of the streets in this city. It hiid 

%/ 

power to grant to the appellant company] a 
license to lay its railway tracks along the 
street in question, and it had the power at 
any time to revoke that license. In fact, 
this privilege amounted to nothing more 
than a mere revocable license. In the ab¬ 


sence, therefore, of specific provision to t|ie 
contrary, the right of the appellant compaijv 


to use the street under the license granted 
by Congress would amount to nothing more 
than authority to occupy a portion of tile 
street in conjunction with the public gen¬ 
erally. To authorize or require the fencing 
of appellant's railway tracks on the street 
in question would have the effect of giving 
the railway company the exclusive use and 
control of that portion of the street occupied 
by its right-of-way. Inasmuch as the right 
that was acquired by the railway company 
from Congress was a mere license to occupy 
a portion of the street in common with the 
public, it follows that the commissioners oif 
the District could not, under the general au¬ 
thority given in the resolution of Congress, 
enact an ordinance which, in effect, would 
do what Congress had refused to do, namely, 
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give the railway company an exclusive right- 
of-wav in the street. 

A town held not to have power to require rail¬ 
road to have gates. 

Pittsburgh et al. Bail wag Co . v. Crown 
Point, 164 Ind. 421. 

Toledo R. B. v. Jacksonville, 67 Ill. 37. 

In the absence of express power, a municipal cor¬ 
poration has no authority to require a railroad by 
ordinance to keep a watchman at street crossings 
along the railroad to warn passers-by. 

Ravenna v. Pennsylvania Railroad, 45 
Ohio St. 118. 

The enactment and enforcement of an ordinance 
is a governmental function. 

McQuillan on Municipal Corporations, 
Yol. 6, page 786. 

CONCLUSION 

It is submitted by the appellee, the District of 
Columbia, the trial court did not err as contended 
in the appellants’ brief. The appellants were af¬ 
forded a full and fair trial and the judgment 
should be affirmed. 

Respectfully submitted. 

E. Barrett Prettyman, 
Corporation Counsel, D. C. 

Robert E. Lynch, 

Special Counsel. 

Attorneys for Appellee. 
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